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Why Discuss Tort “Reform”
Visceral hatred of the system is not helpful to 
making the system more physician friendly

»“tort reform has been brutal to Texas 
lawyers” – WSJ 9/24/07, recent law school 
graduate 

If you understand the details of how the system 
could be made better, you
–Are better prepared to survive a legal 

“experience” – fact witness, defendant 
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↓Severity ($)– e.g., alternative dispute 
resolution
↓Frequency – e.g., frivolous suits
↑Scientific validity – e.g., health courts, no 
jury

“Reform”: Goals and Methods
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Things Could Be Much Worse!
Unlike product liability, 
plaintiff has to “prove”
both causality and 
negligence
Class action suits are 
very uncommon
Criminal charges rare
Threats of capital 
punishment non-existent 
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Why Is There A Tort System?
Some people who enter the health care system will be 
harmed by poor care
Some people who enter the health care system will 
mistakenly think or falsely assert that they have been 
harmed by poor care
Western society believes in assigning responsibility for 
harm and using money to compensate for harm
– “Pottery Barn Rule”

Some system is required to assign responsibility and  
determine $ damages 
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What Will That System Be?
When there is an allegation of harm from medical 
care, the lawyers have a structure in place to resolve 
the allegation – Tax funded courtrooms, judges, 
police powers, hundreds of years of tradition, 
policies and procedures in place, etc.  
Doctors have no system. 

Allegations of harm from substandard care go into 
the lawyers’ system = only game in town 

Tort reform can be summarized as an effort to 
make this system more “physician friendly”
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Allegation of Malpractice Transforms a 
Case From a Medical Problem to a 

Legal Problem - Different Methods of 
Problem Solving are Used, and the 

Goals are Different – Even Different 
Methods, Same Goals Can Easily Lead 

to a Different Conclusion – Frozen 
Section versus Permanent Sections
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The System Uses Different Evaluators of Evidence 
–Lay Jurors

The System Uses A Different Kind of Data Base
- Carefully Selected by Opposing Sides

People With a Radically Different View of 
Problem Solving Are in Charge

The Goal is to Resolve a Conflict According to 
Community Standards
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The Doctors Have Decided, But What 
Does the Legal System Think?

?Link between childhood 
vaccines and autism?
“The court is being asked if 
such an association exists.”
“Science says it does not, but 
if the courts find differently, 
the families of autistic 
children would be eligible for 
compensation…”
How could they “find 
differently”????
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Tort Reagents – All Vary 
Judge – how appointed, who donates $ to election, 
scientific literacy
Jury – IQ, education, opinions about doctors
Plaintiff lawyers – financial resources, skill level
Defense Lawyers – skill level 
Plaintiff – credibility (anger, greed, guilt)
Defendant - credibility
Insurance company- business interests, skill at 
predicting case outcome 
The facts of the case themselves
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?Approach to Problem: Really Radically Different?

Lawyers are about power
– Rights enumerated in 

eg, a statute, a court 
decision, a constitution

– Correct according to 
experts in the field

Gold standard = jury 
decision – Rights based

Doctors and scientists are 
about “correct” – is the 
biopsy correctly 
interpreted as cancer?

You do not have a right 
not to get cancer 

Gold standard = KUBP –
Expertise based
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Rights and the Law
No experiment establishes a 
“right”. “We hold these truths 
to be self evident…”. 
We all like “rights”. “Rights 
are great!” Winners/losers.
Protecting traditional “rights”
is an incorrect paradigm to 
evaluate medical care. 
The best can opener does a 
poor job cutting the lawn.
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Status #2 (Trial Lawyers)
Everything is great!
Things could be better
Crisis of lost rights and 
failure to compensate 
victims of medical 
negligence

The Tort System: Current Status

Status #1 (Doctors)
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The Political Contestants: Lawyers v Doctors
Advantage lawyers
– Intensity of interest. They live lawsuits every day – you get 

sued 1-3x in a career – they are intensely interested in the 
rules of the game. Intensity is BIG in political fights. 
Hound vs fox analogy – hound loses, its Purina and dog house 
time – fox loses, it’s dead

– Home court advantage: politics/law joined at the hip 
– The language of “rights”, the constitution, and the tyranny of 

the status quo (harder to change something than to keep it 
the same) 

– Often easy to assert that XYZ should have been done – and 
would have led to a better outcome – hindsight bias: the trial 
lawyer’s best friend
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The Contestants:
Lawyers v Doctors

Disadvantage trial lawyers
–Does anyone like trial 
lawyers? 

ATLA changed it’s name 
for very good reasons!
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The Contestants: Lawyers v Doctors

Advantage doctors

–People like doctors

–Most interactions with doctors produce a 
positive experience, and sometimes even a 
miraculous outcome

–Access to doctors is important to patients 

–Doctors can “vote with their feet”
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The Contestants: Lawyers v Doctors

Disadvantage doctors
– Medical error – those people couldn’t find their 

own butts using both hands
– The dark side of medical miracles – I expected a 

miracle, and I didn’t get one
– Adverse outcomes are baked in the cake –

everyone eventually dies 
– Some people are unhappy/greedy/stupid/whatever 

and doctors are a deep pocket that will make that 
condition better
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Table 1.  Reforms Designed to Lower the Cost of 
Malpractice Defense Primarily by Decreasing Claim Severity -10

Cap jury damage awards
Eliminate the collateral source rule
Pay future medical costs to a successful plaintiff 
as the costs are accrued
Eliminate joint and several liability
Obtain a more defense-friendly jury composition
Recognize the plaintiff’s contributory negligence 
Use offer of judgment (settlement) as a tool to transfer costs
Allow judicial review of jury awards
Mandate advance notice of claim
Encourage alternative methods of dispute resolution
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Alternative Dispute Resolution
Only if the 
legal system 
itself allows 
itself to be 
bypassed.

Can a patient 
volunteer to 
give up a 
right?
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Alternative Dispute Resolution

Lawyer for the plaintiffs: “It was understood and 
appreciated that the fund was not going to provide the 
same level of compensation as litigation.”
The courts will be chosen by some people if:
– The courts are an option
– The courts are likely to deliver enough more money to justify 

the hassles 

Victim Compensation Fund:

Average payout $2 million
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Table 2. Reforms Designed to  Lower the Cost of 
Malpractice Defense Primarily by Decreasing Claim 
Frequency - 9
Loser pays the costs of the winner (English rule)
Penalize attorneys who file “frivolous” suits
Make the statute of limitations more defense-friendly
Prevent physician apology from being used as a plaintiff 
tool in the tort system
Restrict the type of cases that can enter the tort system
Screening of cases by a panel 
Place limits on vicarious liability
Require an affidavit of merit by a physician prior to a suit 
being filed
Place limits on the amount of a judgment or settlement that 
can be claimed by a successful plaintiff’s lawyer 
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“Frivolous” Malpractice Lawsuit
Expert physician definition: readily apparent that the 
diagnosis was competent, or no relationship between a 
less than competent diagnosis and any harm claimed
Legal definition: intent to file a suit in ‘bad faith” or 
with “improper purpose” – creates a “safe harbor” for 
an attorney who files a case with a “pure heart” but an 
“empty head”
Working definition: – a case where the direct/indirect 
return to the lawyer (likely settlement/award; business 
purpose) is too low to justify filing the case. 
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The Right to Easy Access to the Courts
vs

The Right to Avoid Frivolous Litigation
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Current Screening Out of Frivolous Cases
Largely done by plaintiff’s attorneys
?How would a lay jury respond to the case?  ? $$$$
Incentives are to quickly file cases 
– Becomes that attorney’s case
– Cheap to file and to do early discovery
– Avoid statute of limitations issues
– Become known in the community as eager to take 

cases
Decide during “discovery” if the case has value to them
– Worth of the case revealed during discovery
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Doctors & Plaintiff Attorneys
Asymmetrical Risk of Frivolous Case

Getting named in a lawsuit is a big deal for most 
doctors.
Naming a doctor is a “nothing” for a plaintiff attorney
As the case progresses, investment of both sides gets 
much greater
– Risk of damage to the loser becomes more symmetrical and 

risk can tip toward the attorney for junk cases
Lawyer violates business model if “falls in love with a 
case”. Put too much money on the table when holding 
a very weak hand.
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Doc sees patient with broken ankle, gives pain meds, 
later another doctor refused additional pain meds 
and “allegedly called her a drug addict” and 
discharged her. Both doctors sued for “drug addict”
comment and “refusal to treat”.
IOM report – 100,000 Americans killed every year by 
medical error
– What kind of attorney aggressively pursues this case????
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Lawyers – A Great Career for Some, Not All
43,883 new Juris Doctor 
degrees in 2005-2006 academic 
year
In  2006, graduates of private 
law schools had an average of 
$83,181 in debt
Lower end of the class doing 
“contract work” at $20 -
$30/hr with no benefits
Nuisance value $50,000
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Table 3. Reforms Designed to Bring Decisions About Malpractice 
Accusations Closer to the Scientific Mainstream -10
Judges (with or without advice from experts) conduct pretrial screening 
of the scientific quality of expert testimony 
Judges use reliable surrogates of testimony quality for pretrial screening 
of expert testimony 
Malpractice cases are transferred to health courts
Peer review/ethical review of expert witness testimony is protected 
Expert testimony is publicized, hoping for Hawthorne effect
Providing expert witness testimony is considered to be the practice of 
medicine by state medical boards, and is therefore subject to board 
oversight.
Judges are provided with educational opportunities designed to enable 
them to better evaluate scientific issues that arise in the course of 
malpractice litigation
Treating physicians are permitted to testify for the defense
Plaintiffs are obligated to waive their right to privacy of their medical 
records
Courtroom procedures are modified to assist jurors in absorbing and 
evaluating unfamiliar scientific information
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The Jury System – A Legacy Feature of 
Early Democracy

In some early democracies, E.g., Athenian democracy, 
important tasks assigned by lot based solely on 
meeting citizenship requirements

e.g., inspect a fleet prior to battle
Modern US democracy – retains and expands some 
features of these early democracies
– Voting  - age & citizenship – no expertise component
– Jury duty – age & citizenship - ?bias
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Modern Democracy
High priority that government is of, by 
and for the people - not government by 
experts 
Asserting that juries are not up to the 
task is heresy – an attack on the worth 
of the “common” man – tough sell in a 
democracy 
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Major Tort Reform: 
Navel-Gazing into the Future?

Background: 
–Both medical care and malpractice lawsuits 

are currently a “free good” for many voters
–Voter, pick two – 1.) easy and free to sue and 

2.) easily get lots of “free” medical care
–Threats to medical care (access and quality) 

are an accountant’s projection, i.e., are not 
real factors in the current debate



33

A decade of political trench warfare between the 
doctors and the trial lawyers
When entitlements (Federal/State/local government, 
union/company) actually run out of money, many 
voters are facing cuts in service and/or massive tax 
increases – this will “focus the minds” of voters
Tort system is completely replaced with a system of 
administrative compensation with an emphasis on 
generating useful data to prevent future medical 
error – hubris of tort system leads to tragic end
Separate (and possibly highly punitive??) system to 
deal with individuals who deliver substandard care  
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Questions?

Thank you for 
participating!
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